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STATEMENT OF THE CASE.

This is an appeal from an order denying: a motion for

a new trial and from a judgment for the defendant in

error (defendant below). The action was brought Novem-

ber 20th, 1893, in the United States District Court for

the District of Alaska, to recover the sum of |25,000., un-

der a written agreement made August 21, 1891, between



M. W. Murry and The Silver Bow Basin Mining Company.

(Amended Complaint, Paragraph II not denied, Tr., pp.

32, 33.)

By the terms of the agreement Murry agreed to sell

and the Silver Bow Basin Mining Company agreed to buy,

for the sum of |25,000., the " Morris G " Lode Claim, con-

taining 13 acres of ground, and situated in Harris Mining

District, Alaska. The company agreed to pay the pur-

chase price as follows: f5,000. on the first day of June,

1892, provided that Murry should by that date have pro-

cured a Receiver's Receipt for the " Morris G," and should

on that day tender the same and all necessary instruc-

tions to the General Land Office, to the effect that a

patent might issue to the Silver Bow Basin Mining Com-

pany, together with a deed from Murry to the com-

pany, conveying to it the " Morris G ;" and the remaining

120,000. were to be paid on the first day of August, 1892.

(Plaintiff's Exhibit " A," Tr., pp. 97 to 101.) On Decem-

ber 14th, 1891, the Silver Bow Basin Mining Company,

by a deed, in consideration of the assumption by the

Nowell Gold Mining Company of all the debts and lia-

bilities of the Silver Bow Basin Mining Company, " as

per written agreement to that effect this date executed

and delivered," granted, bargained, sold, assigned and

transferred to the Nowell Gold Mining Company all its

mines, property, rights, interests, and assets of every

name and nature whatsoever, real, personal and mixed.

(Plaintiff's Exhibit " H," Tr., pp. 109 to 112.) Plaintiff

in error offered to prove that on the same day, December

14th, 1891, the Nowell Gold Mining Company, by the

written agreement referred to in the last-mentioned deed,



had assumed all the contracts, debts and liabilities of

the Silver Bow Basin Mining Company. Counsel for de-

fendant in error objected to the introduction of the agree-

ment as irrelevant and immaterial; the court sustained

the objection, to which ruling plaintiff in error excepted.

(Tr., p. 92 and top of p. 93.) The instrument was marked

Plaintiff's Identification No. 2, Ruled Out (Tr., pp. 112,

113). On May 10th, 1892, a Receiver's Receipt for the

" Morris G," covering the 13 acres of land, as agreed to be

conveyed to the Silver Bow Basin Mining Company, was

issued to Murry, and the same was on May 12, 1892, duly

recorded. (Plaintiff's Ex. " C," Tr., pp. 101, 105.) On

June 1st, 1892, Murry, by his attorney in fact, John G.

Heid (Plaintiff's Ex. '' B," Tr., pp. 101 to 103, and Testi-

mony of Heid, !>. 83), gave written notice to the Silver

Bow Basin Mining Company, that pursuant to the agree-

ment between Murry and the Company of August 2l8t,

1891, he tendered to the Company the Receiver's Receipt

for the " Morris G " Lode Claim, and that he was in all

respects ready to carry out his part of the agreement; at

the same time he demanded the sum of $5,000., as agreed

to be paid. (Amended Complaint, Tr., p. 35, not denied.

Plaintiff's Ex. " G," Tr. pp. 107, 108, and Testimony of

Heid, Tr., pp. 84 and 85.) On August 1st, 1892, a tender

of the Receiver's Receipt and of the deed and instructions

was again made and the payment of the remaining $20,-

000. demanded. (Amended Complaint, Tr., p. 35, not de-

nied, and Testimony of Heid, Tr., pp. 81 and 85.) The

defendant in error refused to pay either sum. (Amended

Complaint, Tr., p. 35, not denied; Testimony of Heid, Tr.,

p. 84; and Testimony of Lewis, Tr., p. 93.)



The defenses relied upon by the defendant in error for

its refusal to pay, are

FIRST: That the agreement between Murry and the

Silver Bow Basin Mining Company was not assumed by

the Nowell Gold Mining Company, and that, therefore,

the defendant in error, as successor in interest to the

Nowell Grold Mining Company, is not liable thereunder;

and

SECOND: That, assuming the defendant in error to

be liable under the agreement, this action cannot be

maintained, because, while the plaintiff in error agreed

that the " Morris G " Lode Claim should contain thirteen

acres, it contained, as finally allowed by the General

Land OjQfice, only s^«b- and 67-100 acres; that six and

33-100 acres embraced in the exterior boundaries of the

" Morris G " Lode Claim, as described in the agreement

of August 21st, 1891, conflicted with prior valid mineral

locations, to-wit: Discovery Placer claims embraced in

U. S. Survey Nos. 77, 78, 79 and 80, which prior locations

were by the General Land Office adjudged to have the

prior and better right to the lands so in conflict. (An-

swer of defendant, Tr., pp. 58-61.)

THIRD: The answer of the defendant in error also

avers thait the action ought not to be maintained because

Murry sold and conveyed the " Morris G " Lode Claim

to Griffin on June 30, 1894.

It is contended by the plaintiff in error:

FIRST: That the agreement between Murry and the

Silver Bow Basin Mining Company was assumed by the

Nowell Gold Mining Company by its agreement with the

Silver Bow Basin Mining Company, dated December 14:th,



1891. (Plaintiff's Identification No. 2 Ruled Out, Tr., pp.

112-114); and

SECOND: That the defendant in error itself, by its

predecessor in interest, the Silver Bow Basin Mining

Company, having filed a protest in the General Land Of-

fice against the issuance of a patent for the " Morris G "

Lode Claim to Murry covering 13 acres, after having

contracted that Murry should convey to it the identical

thirteen acres, and thus having prevented Murry from

carrying out this part of the agreement, according to its

terms, is not in a iwsition to set up such non-performance,

and more particularly not, because the 6 33-100 across,

which were not awarded to Murry, were awarded to the

Silver Bow Basin Mining r<)mpany, to whose rights and

property the defendant in error has succeeded.

Also that the General Land Oflfice in refusing to issue

a patent to Murry for the " Morris G " Lode Claim as to

that portion which conflictcnl with the Discovery Placer

Claim, committed an error of law which the court will

correct in this action.

TniKD: The third defense, that the plaintiff in error

ought not to maintain this action because Murry con-

veyed the " Morris G " Lode Mining Claim to Griffin on

June 30th, 1894, and that Griffin is now the legal owner

and holder thereof (Tr., p. 60), involves no long argu-

ment, and we respectfully submit that it cannot be main-

tained for the following reasons: Plaintiff in error ad-

mits the conveyance of the '' Morris G " Lode Claim to

himself on June 30th, 1894, and further avers that upon

presentation of the conveyance transferring the " Morris

G " Lode Claim from Murry to himself and upon presen-
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tation of further documentary evidence, he was, as suc-

cessor in interest to Murry, on June 5, 1895, by an order

of the Court below, without objection on the part of trie

defendant in error, substituted as plaintiff in the action

in the place of Murry. He further avers his readiness

to maEe, execute and deliver any necessary deed to the

defendant in error for the " Morris G." (Tr., p. 64.) The

substitution of Griffin appears on pages 48 to 50 of the

Transcript, and the evidence of the tender by plaintiff in

error to defendant i^ error of a deed to the " Morris G "

Lode Claim for the thirteen acres as described in the

agreement of August 21, 1891, appears in the statement

of Held, on p. 93 of the Transcript.

The substitution of Griffin was proper (Elliott v. Teal,

5 Sawy. 188), and, having been made without objection

on the part of defendant in error, cannot be questioned

on this appeal.

Board of Commr's of Lake Co. v. Sutliff, 97 Fed.

270. (38C. C. A. 167, 275.)

For a complete presentation of the questions involved

in the First and Second defenses it is necessary to state

the following additional facts from the record:

The " Discovery " Placer Claim, which conflicts with

the " Morris G " Lode Claim (see Maps, Tr. pp. 62, 81, 82),

was located October 4, 1880, and Application for patent

therefor was filed October 19th, 1888. March 14, 1891,

the claimant of the Discovery Placer Claim made Mineral

Entry No. 32, which embraces lots 77, 78, 79 and 80. Sep-

tember 18th, 1891, patent No. 18,576 was issued upon said



entry. (Tr. p. 111.) The patentee was the Silver Bow

Basin Mining Company. (Tr. p. 118.)

Jiiue 4, 1881, Murry located the "Morris G" Lode

Claim ; and his notice of location was duly recorded. (Tr.

p. 117, bottom, and Plaintiff's Ex. " D," Tr. pp. 106, 107.)

August 13, 1891, Murry filed his application for patent

for the " Morris G " Lode Claim and notice thereof was

published and posted from August 20th, 1891, to Novem-

ber 12, 1891, during which time no adverse claim or pro-

test was filed. May 10th, 1892, Murry made Mineral En-

try No. 39 for the " :Morris G " Lode Claim, lot No. 97.

The '' Morris G " Lode Claim as surveyed conflicted witli

the Discovery Placer Claim to the extent of 6.33 acres.

(Tr. p. 118.) On December 16th, 1891, the Silver Bow

Kasin Mining Company, as patentee of the Discovery

I*lacer Claim, filed its protest against the issuance of a

patent for the " Morris G " Lode Claim as to the 6.33

acres in conflict with the Discovery Placer Claim. It

specified as grounds of protest

" that there is no lode or vein or rock in place bear-

ing the precious metals within the exterior boundar-
ies of said part of said ^ Morris G ' Lode Claim which
overlaps said lots numbered 77, 78, 79 and 80 as

above described, known to protestant, and no vein,

lode, or rock in place bt^riug the precious metals
was known at the time the same company, by its

grantors, made application for patent for said placer
claim." (Tr. p. 118.)

By reason of this protest the General Land Office made

the following ruling:

" In view of the foregoing said Mineral Entry No.
39, for the ' Morris G ' Lode Claim, is hereby held for

cancellation, as to the conflict between that claim,
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lot No. 97, and the patented Discovery Placer Claim.'

(Tr. p. 123.)

The following facts also appear: A private survey oi

the " Morris G " Lode Claim was made by United States

Surveyor G. W. Garside in 1885 or 1886, and stakes were

set at the corners established in that survey. In 188^

Garside made an oflflcial survey of the " Morris G " Lode

Claim and the corners established were identical witl

those made in the survey of 1885 or 1886. (Tr. p. 76.;

The western corners of the " Morris G " Lode Claim as

established in 1885 or 1886, and again in 1888, appear or

the map (Plaintiff's Ex. " A ' to Deposition of Garside

at pages 81 and 82 of the Transcript, marked with the

letter "O" in red ink. (Tr. p. 76.) The owners of th(

Discovery Placer Claim, before and at the time that the;^

made application for patent for the claim, (October 1888

Tr. p. 117) knew of the existence of the " Morris G " Lod(

Claim. (Testimony of Garside, Tr. p. 77; Testimony o:

Heid, Tr. p. 87.) During the summer of 1888 the stakes

which were placed at the western end of the " Morris G '

in 1885 or 1886, were standing and remained standing

for several years; they were in plain sight and were wel

known as the end stakes of the " Morris G " Lode Claim

they were well marked " Morris G " Post No. 2 and 6

(Tr. pp. 77 and 78.)

At the location stake of the " Morris G " the surface

debris were removed about forty feet long, about six feei

wide, four or five feet deep, showing quartz—nice looking

galena rock—in the bottom in the shape of a vein or lode

and seeming to maintain a uniform strike or course

(Testimony of Garside, Tr. p. 79.)
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By stipulation of counsel, the decision of the General

Land Oflflce on the protest of the Silver Bow Basin Mining

Company to the issuance of the patent for the " Morris

G " was admitted in evidence and marked Plaintiff's Ex-

hibit " I." (Tr. pp. 93 and 115-124.)

It is also in evidence that in 1895 the Nowell Gold Min-

ing Company took possession of a portion of the " Mor-

ris G " Lode Claim not in conflict with any other claim

and did hydraulic mining thereon. (Testimony of Gar-

side, Tr. p. 78; Testimony of Lewis, Tr. p. 89.) The

Xowell Gold Mining Company at that time removed from

undisputed territory of the " Morris G " Lode Claim

about sixty thousand j^ards of gravel. (Testimony of

Lewis, Tr. bottom p. 90 and top of p. 91.)

With this evidence and these facts before the jury the

plaintiff rested, and the defendant in error offered no

evidence. (Tr. p. 86.) Counsel for plaintiff in error then

asked the Court to submit two questions to the jury.

This the Court refused to do and plaintiff in error ex-

cepted to its ruling. (Tr. bottom p. 93 and 94.) At the

request of counsel for the defendant in error the Court

thereupon instructed the jury to bring in a verdict for

the defendant in error. To which instruction plaintiff

in error duly excepted. (Tr. p. 95.) The jury accord-

ingly found for the defendant in error. (Tr., p. 97.)

Plaintiff in error regularly made a motion for a new trial

(Tr. pp. 125, 126), which was denied (Tr. p. 127.) To

which ruling plaintiff in error excepted. (Tr. p. 127.)

Judgment was thereupon entered in favor of defendant

in error. (Tr. pp. 128, 129.)

The bill of exceptions of plaintiff in error was settled,
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allowed, certified and signed by the Hon. Melville C.

Brown on the 3rd day of June, 1901, and was regularly

filed on the same day. (Tr. p. 131.) Thereafter and

after regular proceedings in that behalf a writ of error

duly issued. (Tr. pp. 143, 144.)

ASSIGNMENT OF ERRORS.

Following is a specification of the errors relied upon by

the plaintiff in error.

FIRST. The court below erred in ruling out of and

refusing to admit in evidence (Tr. p. 92) the acknowledged

and recorded contract, offered by plaintiff in error, exe-

cuted by the Nowell Gold Mining Company, by and under

which said contract said Nowell Gold Mining Company

assumes the contracts, debts and liabilities of the Silver

Bow Basin Mining Company, which said contract is at-

tached to, and a part of, the deed from the said Silver

Bow Basin Mining Company to the said Nowell Gold

Mining Company, marked Plaintiff's Exhibit " H." Said

agreement is in the following words and figures:

" This memorandum of agreement made and exe-

cuted by and between the Nowell Gold Mining Com-
pany, a corporation duly established under the laws
of the State of Maine, party of the first part, and
the Silver Bow Basin Mining Company, a corpora-

tion duly established under the laws of Maine, party
of the second part.

Witnesseth: That whereas, the siaid party of

the second part has this day, in accordance with the
votes of its stockholders at a meeting thereof duly
called and held, executed and delivered unto said
party of the first part a transfer and conveyance of

all and singular the property, rights, and assets of
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the said party of the second part, for the consider-

ation, among others, that all debts and liabilities

of said last-named party should be assumed and paid

by the said first-named party:

Now, therefore, the party of the first part, in

consideration of said transfer and conveyance, the

proper execution, delivery, and receipt whereof is

hereby acknowledged, does hereby covenant and
agree with the said party of the second part to as-

sume, and hereby does assume, all contracts, debts,

and liabilities now existing and owing by said last-

named party, whether the same are now matured
and j)ayable or to become so in the future, including

herein among otlier liabiliti('s, theone hundred thou-

sand dollars mortgage bonds and unpaid coupons
thereto annexed, datccl Sept. 2, 1880, and secured by

a mortgage to the International Trust Company of

Boston, trustee, of the same date, and that it will

perform, pay, settle, discharge, and hold said party

of the second part harmless from all such contracts,

debts and liabilities.

In Witness Whereof, the said Nowell Gold Min-

ing Company, party of the first part, has caused this

instrument to be signed in its corjiorate name and
sealed with its corporate seal by Albert C. Howard,
its treasurer, thereto duly authorized this four-

teenth day of December, 1891.

[Seal]
' THE NOWELL GOLD MINING CO.

By Albert C. Howard, Treasurer.

Boston, Dec. 14, 1891.

Personally appeared the above-named Albert C.

Howard, treasurer, and acknowledged the within

deed to be the free act of the Nowell Gold Mining
Company. Before me,

[Notarial Seal] WILLIAM F. SPEAR,
Notary Public.

District of Alaska, I

V. gg
Juneau Recording District.

J

The within instrument was filed for record at

11:30 o'clock A. M., January 7th, 1892, and duly re-
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corded in book ' N ' on page 741 of the records of

said District.

W. R. HOYT,
District Recorder.

United States of America,
'

' ss> ss
District of Alaska.

I, Hiram H. Folsom, United States Commissioner
at Juneau, Alaska, and ex-officio recorder for the

Juneau Recording District, District of Alaska,
hereby certify that the foregoing instrument is a

true, correct and comjDlete transcript of the record,

and of the whole thereof, as the same is found in

Book ' N ' or ' 8 ' of Deeds, at page 741, of the records

of the said Juneau Recording District.

In Witness Whereof, I have hereunto set my hand
and official seal this 18th day of December, A. D.

1900.

HIRAM H. FOLSOM,
United States Commissioner and ex-officio

Recorder of said Juneau Recording Dis-

trict."

(Assignment of Errors II, Tr., pp. 133 to 135, and

,

Plaintiff's Identification No. 2, Ruled Out, Tr., pp.
112-114.)

SECOND. The Court below erred in refusing to sub-

mit to the jury, for answer, the specific questions re-

quested by plaintiff in error, as follows

:

" 1. Was the * Morris G ' lode or vein in existence

at the date of the application for patent for the Dis-

covery Placer Claims, situated in Silver Bow Basin,

Alaska?"
" 2. If so, was the ' Morris G ' lode or vein known

to exist within the boundaries of said Discovery

Placer Mining Claim, at the date of the application

for a United States patent for said Discovery Placer

Claim?"

(Assignment of Errors IV, Tr., p. 136.)
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THIRD. The Court below erred in its opinion and in-

struction to the jury, given as follows:

" Gentlemen of the Jury : I am requested by the

defendant in this case to instruct you to return a ver-

dict for the defendant, and this instruction I give

you.

It is the opinion of the Court that there is no ques-

tion of fact to be submitted to the jury in this case

under the pleadings and the evidence that has been
offered. It is evident that the parties plaintiff under-

took to couve3^ to one of these corporations, some
thirteen acres of mining lands, giving the metes and
bounds of the property, for which the other party

was to pay in two different installments the full sum
of twenty-five thousand dollars. It is in evidence

that the department of the interior, in passing upon
the rights of these parties who undertook to convey,

has patented to other parties something near seven

acres of the thirteen, leaving six acres and a fraction

remaining for which these plaintiffs might receive a

patent and might convey by proper conveyance to

the other parties.

It is possible that in a proper case, properly

brought, that a court might order a conveyance of

this property for some portion of the consideration

monej' originally agreed upon; but that could only

be upon proof of the value of the land that is ex-

cluded from the patent and the amount that was
agreed to be conveyed, and other proper evidence,

sustaining a case that might be made.

This case does not present any such issues, either

in the pleadings or under the evidence. It simply

appears that the whole purchase price of |25,000

was to be paid for thirteen acres of land; that the

quantity of land has not and cannot be conveyed by
the plaintiff; that the contract stands as a whole, and
must be performed as a whole or not at all. So that,

as the case stands here, the plaintiff is not in a posi-
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tion to complete their contract, and therefore not

in a position to recover in this action. There are

many other questions that I might comment upon
in this case under the evidence, but I refrain from
doing so, and I simply instruct you to return a ver-

dict for the defendant. You may select one of your

number as foreman where you sit and direct him to

return a verdict for the defendant in this case and
sign it.

(To which instruction, in so directing the jury to

return a verdict for the defendant, the plaintiff ex-

ce pts.)"

(Assignment of Errors V, Tr., pp. 136-138.)

FOURTH. The Court below erred in granting the

motion of the defendant in error to direct the jury to re-

turn a verdict for the defendant in error.

(Assignment of Errors VII, Tr., p. 138.)

FIFTH. The Court below erred in denying the motion

of the plaintiff in error for a new trial. /

(Assignment of Errors VIII, Tr., p. 138.)

SIXTH. The Court below erred in entering a judg-

ment in favor of the defendant in error and dismissing

the action of plaintiff in error, instead of entering a judg-

ment in favor of the plaintiff in error.

(Assignment of Errors IX, Tr., p. 139.)
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ARGUMENT.

FIRST : The Court erred in refusing to admit in evi-

dence the agreement between the Nowell Gold Mining

Company and the Silver Bow Basin Mining Company,

dated December 14th, 1891, and marked Plaintiffs Identi-

fication No. 2, Ruled Out, (Tr., pp. 112-114).

The agreement was material and relevant to prove the

issue made by the allegation in the Amended Complaint,

that the Silver Bow Basin Mining Company had on the

19th day of December, 1891, in consideration of the as-

sumption by the Nowell Gold Mining Company of all the

contracts of the Silver Bow Basin Mining Company,

transferred and conveyed all its property to the Nowell

Gold Mining Company, including the contract to pur-

chase the " Morris G " claim, and that the Nowell Gold

Mining Company had, by an agreement between it and the

Silver Bow Basin Mining Company, assumed all contracts

of the Silver Bow Basin Mining Company, including the

contract to purchase the " Morris G " Lode Claim

(Amended Complaint, paragraph III, Tr., p. 34), and by

the denial of these allegations in the answer of the de-

fendant in error. (Answer, paragraph I, Tr., pp. 58, 59.)

Ti needs no argument to prove that the agreement was

relevant and material.

" The meaning of the word relevant, says the Su-

preme Court of New York, as applied to testi-

mony, is that it directly touches upon the issue

which the parties have made by their pleadings, so

as to assist in getting at the truth of it."

Moran v. Abbey, 58 Cal. 163, p. 168;

Greenleaf on Evidence, Sec. 51.
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No objection on the ground of incompetency was urged,

the only objections being irrelevancy and immateriality.

(Tr., p. 92.)

We are at a complete loss to understand upon what

theory the agreement was excluded as being either irrel-

evant or immaterial. Plaintiff in error alleges that, by

a certain agreement, attached to and made a part of his

amended complaint and marked Exhibit " B," executed

between the Silver Bow Basin Mining Company and the

Nowell Gold Mining Company, and referred to in a deed

which was admitted in evidence, the Nowell Gold Mining

Company had assumed the performance of the agreement

between plaintiff in error and the Silver Bow Basin Min-

ing Company (Tr., p. 34); this is denied in the answer of

the defendant in error. (Tr., p. 58.) Then when plaintiff

in error offers the agreement itself to prove the issue thus

made by the pleading, the Court refuses to admit the

agreement in evidence on the grounds of irrelevancy and

immateriality. We submit that here was plain and mani-

fest error.

Moreover, the deed from the Silver Bow Basin Mining

Company to the Nowell Gold Mining Company, which

was admitted in evidence, refers to the written agree-

ment between the two companies. In the consideration

clause of the deed there is this language:

" That the said party of the first part, for and in

consideration of five dollars lawful money of the
United States of America, of the assumption by said
party of the second part of all debts and liabilities

of said party of the first part as per written agree-
ment to that effect of this date executed and deliver-

ed," etc. (Tr. p. 109.)
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And in the agreement between the two companies there

is this language:

" That whereas, the said party of the second part
has this day, in accordance with the votes of its

stockholders at a meeting thereof duly called and
held, executetl and delivered unto said party of the
second part a transfer and conveyance of all and sin-

gular the property, rights and assets of the said party
of the second ])art, for the consideration, among oth-

ers, that all debts and liabilities of said last-named
party should be assumed by the said tirst-named
party," etc. (Tr., pp. 112, 113.)

Under these circumstances we submit that, according

to the familiar rule: where several papers relating to

one another and referring to the same transactions or

subject, are executed, whether simultaneously or on dif-

ferent occasions or days, they all should be construed

and interpreted together as one instrument: the agree-

ment marked riaintifif's Identification No. 2 should have

been admitted in evidence.

In Ingoldsby v. Juan, 12 Cal. 564, at page 577, the Court

says :

" It is a familiar rule recognized by this and all

other courts, that where several papers concerning
the same subject matter are executed by or between
the same parties at the same time, all are to be con-

strued together as one instrument.*'

And so in the case of

Janes v. Throckmorton, 57 Cal, 368,380, it was held that

where a deed to land is made, and by a contempo-

raneous instrument the grantee is to perform certain

conditions, the two instruments are part of the same

transaction, and are to be considered together.
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See also:

Dean v. Lawham, 7 Or. 422, 426 :

Stone V. Hansbrough, 5 Leigh, (Va.) 422, 425:

McCroskey v. Ladd, 96 Gal. 455, 458:

Neuval v. Cowell, 36 Cal. 648:

Divine v. Divine, 58 Barb. 264, 268:

Makepeace v. Harvard College, 10 Pick. 298, 301

:

Pillow V. Brown & Childress, 26 Ark. 240, 249:

Bishop on Contracts, §165.

Defendant in error, being successor in interest to the

Nowell Gold Mining Company, and having, apparently at

its own instance, been substituted in the place of the

Nowell Gold Mining Company (Tr. p. 57), which assumed

" all contracts, debts and liabilities now existing and

owing " (Tr. p. 113) by the Silver Bow Basin Mining Com-

pany, is liable to plaintiff in error, as successor in interest

to Murry, on the contract of August 21st, 1891, between

Murry and the Silver Bow Basin Mining Company.

Thompson, in his Commentaries on the Law of Corpora-

tions, in Vol. 5, Sec. 6547, says :

"And the case is still clearer where the corporation

receiving the transfer agrees to assume and pay the

debts of the corporation making it—in which case,

under the principles of equity and under the modern
codes of procedure, the creditors of the transferring

corporation may maintain a direct action against

the transferee corporations upon the contract, as a

contract made for their benefit."

See also

U. P. Ry. Co. V. McAlpine, 129 U. S. 305:

Friedenwald Co. v. Asheville Tob. Works & Cig. Co.,

23 S. E. 490:
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Higgins V. Cal. Petroleum etc., Co., 122 Cal., 373:

West Un. R. R. Co. v. Smith, 75 111. 496, 500, 501 :

Baker et al v. Eglin, 11 Or. 333, 334:

Bassett v. Hughes, 43 Wis. 319:

Montgomery & West Point R. Co. v. Boring, 51 Ga.

582, 5S7, 588:

Bans' Admr. v. Exchange Bk., 79 Mo. 182, 186.

Inasmuch as it was incumbent upon the plaintiff in

error, in order to establish the liability of the defendant

in error, to prove that the Nowell Gold Mining Company,

the predecessor in interest of the defendant in error, had

assumed the obligations of the agreement between Murry

and the Silver Bow Basin Mining Company, we respect-

fully submit that the Court below committed a material

and prejudicial error when it ruled as follows:

"Mr. Stenographer: You may make this memo-
randum: I admit the deed offered in evidence from
the Silver Bow Basin Mining Company to the Nowell
Gold Mining Companv, but not the paper attached
to it, which forms no part of the deed."' (Tr., p. 92.)
" Plaintiff excepts.'' (Tr., p. 93.)

SECOND. The error of the Court below, in refusing

to submit to the jury the specific questions requested by

plaintiff in error, will, we think, become apparent from

the argument upon that branch of the case, which in-

volves the action of the General Land Office in holding

for cancellation that portion of the " Morris G " Lode

Claim w^hich was in conflict with the Discovery Placer

Claim. We think the materiality of an answer by the

jury to the questions: First. Whether the '' Morris G "
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lode or vein was in existence at the date of

the application for patent for the Discovery

Placer Claim; and, second, whether the "Morris G ''

lode or vein was known to exist within the

boundaries of the Discovery Placer Claim at the date

of application for United States patent for said Discov-

ery Placer Claim, will become apparent when the ruling

of the General Land Office is considered. As that sub-

ject will be fully discussed hereafter, we shall not go

into it at this time.

THIRD, FOURTH, FIFTH and SIXTH specifications

of errors relied upon by the plaintiff in error involve the

same questions and will be considered together.

Plaintiff in error contends that the Court below erred

in its opinion and decision and instruction given to the

jury upon the motion of the defendant in error to direct

a verdict in Its favor; that it erred in granting said mo-

tion of the defendant in error; that it erred in directing

the jury to return a verdict for the defendant in error;

that it erred in denying the motion of the plaintiff in

error for a new trial and in entering a judgment in favor

of the defendant in error and against the plaintiff in

error. (Assignment of Errors V, YI, VII, VIII and IX,

Tr. pp. 136-139.)

The Court below erred in the foregoing particulars for

the following reasons:

I. The plaintiff in error fully carried out the terms of

the agreement between Murry and the Silver Bow Basin

Mining Company which were to be performed by Murry.
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It is alleged in the Amended Complaint and not denied

(Paragraph IV, p. 35):

" That on the 12th day of May, 1892, the plaintiff

herein obtained the receiver's receipt for said ' Mor-

ris G ' Lode Claim, mentioned and referred to in said

agreement as set forth in said Exhibit ' A,' and on

the 1st day of June, 18*J2, the plaintiff herein offered

and tendered to said defendant the said receiver's

receipt, and demanded of the defendant the sum of

15,000.00, being the first payment to be made to this

plaintiff' as provided by and in said agreement as set

forth in said exhibit ' A,' and on the 1st day of

August, 1892, the phiintift' lierein offered and ten-

dered to said defendant the said receiver's receipt,

mentioned and referred to in said agreement set

forth in Exhibit ' A,' together with a good and suffi-

cient deed, duly executed, attested, sealed and ac-

knowledged by the said Martin W. Murry, plaintiff

herein, whereby he conveyed for a valuable consid-

eration the aforesaid ' Morris G ' Lode Claim to the

Silver Bow Basin Alining Company, a copy of which

deed is attached to and made a part of said Exhibit
' A ' and all necessary instructions to the United

States land office, as required by said agreement
Exhibit ' A.'

"

(See also testimony of John G. Held, Tr. pp. 84

and 85.)

In the agreement between Murry and the Silver Bow

Basin Mining Company it is provided:

" The party of the second part hereby agrees to

purchase of the party of the first part the mining
lode claitii known as the " Morris G ' and pay for the

same the sum of twenty-five thousand dollars, as fol-

lows, to-wit: five thousand dollars on the first day
of June, 1892, and twenty thousand dollars on the

first day of August, 1892, provided that on the first

day of June^ 1892, the said party of the first part

shall have successfully prosecuted in the land office
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his application for a patent for said premises, and

shall have come into possession under and by virtue

of such proceedings in the land office of the receiv-

er's receipt, equivalent to a patent for said claim

but in case the party of the first part shall not have

received said receiver's receipt by the first day of

June, 1892, then the whole sum of twenty-five

thousand dollars shall be payable on the first day of

August, 1892, provided as before that the party of

the first part shall have successfiilh^ prosecuted his

application for a patent for said premises and ob-

tained the said receiver's receipt. And it is further

agreed that in case the proceedingis upon said appli-

cation for a patent shall not have been perfected and

the said receiver's receipt issued by the 1st day of

August, 1892, the party of the second part hereby
agrees at any time within one year from said date

to pay the said party of the first part the sum of

twenty-five thousand dollars, the full consideration

price of said premises, whenever within that time

the said party of the first part shall deliver the

party of the second part such receiver's receipt, to-

gether with the deed above mentioned and the said

necessary instructions to the general land office,

whereby the patent to the said premises may be is-

sued by the general land office to the party of the

second part." (Plaintiff's Ex. " A," Tr. pp. 99, 100.)

It is apparent that the essential thing to be done in

the land office was to obtain the receiver's receipt. This

the plaintife in error did. (Plaintiff's Ex. " C," Tr., pp.

104, 105.) That the receiver's receipt did not ripen into

a patent, we submit, in this view of the agreement, is

immaterial, but that, if material, it is apparent, as we

shall hereafter more fully establish, it failed by reason

of the protest made by the Silver Bow Basin Mining Com-

pany itself, the predecessor in interest of the defendant
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General Land Office.

It may be that the defendant in error will call particu-

lar attention to the words in the contract, whereby Murry

agreed to " come into possession under and by virtue of

such proceedings in the land office of the receiver's re-

ceipt equivalent to a patent for said claim." But we

submit that when the price for the land is paid and the

receiver's receipt is issued, the right to a patent immedi-

ately arises:

Lindley on Mines, Sec. 771

;

Benson Mining & Smelting Co. v. Alta Mining &
Smelting Co., 145 U. S. 428, 431.

and that a right to a patent once vested is treated by

the government as equivalent to a patent.

Lindley on Mines, Sec. 771;

Aurora Hill Con, Min. Co. v. 85 Mining Co.,

34 Fed. 515.

In the last case, at page 518, the Court quotes approv-

ingly from an opinion of the Secretary of the Interior

rendered March 4, 1879, as follows:

" In short, an entry made is in all respects equiv-

alent to a patent issued so far as third persons are

concerned. In support of these views I cite the fol-

lowing adjudicated cases: ^Carroll v. Stafford, 3 How.
441; Landes v. Brant, 10 How. 348; Lessees of French
V. Spencer, 21 How. 240; Witherspoun v. Duncan, 4

Wall. 218; Frisbie v. Whitney, 9 Wall. 187; Irvine

V.Irvine, id. 617; Barney v. Dolph, 97 U. S. 652. As
the doctrine is firmly established that, where several

concurrent acts are necessary to make a conveyance,
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the original act shall be preferred, and all subsequent

acts shall have relation to it, it is held that an entry

made is equivalent to a patent issued, within the

meaning and intent of section 2324, Rev. St."

In Last Chance Mining Co. v. Tyler Mining Co.,

61 Fed. 557, this Honorable Court, by Hawley, J., said:

" The patent would then issue upon the receipt and
certificate of entry already given. There was no can-

cellation of these documents, and as long as they re-

mained uncancelled they were, in legal effect, equiva-

lent to a patent, at least so far as the rights of third

parties were concerned."

In Stark v. Starrs, 6 Wall. 402, the Court said, at page

418:

" The right to a patent once vested is treated by the

government, when dealing with the public

lands, as equivalent to a patent issued."

The phrase " equivalent to a patent " was, therefore,

used in a certain, accepted and well defined sense, and

no significance can be attached to that phrase, other

than that Murry agreed to procure a receiver's receipt

for the land. Any other interpretation of this phrase

would be contrary to its meaning and not in keeping with

the intention of the parties to the agreement..

Furthermore, the very language of the agreement nega-

tives any theory that, in order to be entitled to the |25,-

000., Murry was to do more than obtain the receiver's re-

ceipt and deliver the same and the deed to the land to

the Silver Bow Basin Mining Company, together with in-

structions to the General Land Office whereby the patent

to the premises might be issued to it. If Murry failed to
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procure the receiver's receipt bj August 1st, 1892, then

he had one year from that date within which to deliver

it, together with the deed and necessary instructions, and

upon such delivery at any time within the year the Silver

Bow Basin ^Mining Company agree<l to pay him immedi-

ately the entire purchase price of twenty-five thousand

dollars. We submit that this provision of the agreement

is of itself conclusive that Murry was entitled to tlie i)ay-

ment of the $25,000., without securing a patent for the

" Morris G." If such had not been the intention of the

parties, surely they would not have made the entire

purchase price payable upon the delivery of tin' iccciv-

er's receipt, at any time within a year after August

1st, 1802.

Murry having, therefore, procured the receiver's re-

ceipt for the " Morris G " Lode (Maim, covering the lliir

teen acres which he agreed to convey to the Silver Bow
Basin Mining Company, and having made a proper tender

thereof, together with the other papers agreed upon, was

entitled to recover the |25,000. agreed to be paid.

II. Assuming, however, that the agreement between

Murry and the Silver Bow Basin Mining Company is to

be construed as meaning that Murry should secure a

patent for the "Morris G" covering the thirteen acres

which he agreed to convey, then we contend that (1) the

defendant in error, having itself, by its predecessor in

interest, the Silver Bow Basin Mining Company, prevented

Murry from securing a patent for the thirteen acres, and

having itself secured title to that portion which was not

awarded to Murry, is in no position to urge the failure

to secure a patent for the thirteen acres as a defense

;
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and (2) even had the defendant in error itself not pro-

cured the failure of performance of the contract in this

particular, still the plaintiff in error is entitled to recover,

because the General Land Office, in holding that Blurry

was not entitled to the thirteen acres, committed an error

of law which the courts will rectify in this action.

(1) The defendant in error, having itself, by its pre-

decessor in interest, the Silver Bow Basin Mining Com-

pany, prevented Murry from securing a patent for the

thirteen acres, and having itself secured title to that

portion which was not awarded to Murry, is in no posi-

tion to urge the failure to secure a patent for the thirteen

acres as a defense.

It is in evidence that the Silver Bow Basin Mining

Company on the 16th day of December, 1891, filed its pro-

test against issuing a patent for the " Morris G " Lode

Claim (Tr. p. 118), and that this protest resulted in the

action of the General Land Office in holding for cancel-

lation that portion of the " Morris G " Lode Claim against

which the protest was issued. (Tr. p. 123.) We have,

therefore, the following state of facts: The defend-

ant in error, by its predecessor in interest, contracted to

buy a certain mining claim which it was agreed should

contain thirteen acres; by its own action it prevents the

vendor from securing a portion of the thirteen acres, but

itself secures that portion. Can it urge as a defense in

an action for the purchase price a failure of performance

by the vendor which it itself has brought about? We re-

spectfully submit that it is a rule of law, and one that is

well established, that when the performance of a con-
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dition is prevented, or rendered impossible by the party

for whose benefit it was to be performed, the condition is

deemed, in law, performed, or its performance waived or

excused. A case well illustrating: this principle is

Marshall y. Craig, 1 Bibb. (Ky.) 379.

We quote at length from the opinion in that case, because

the point here involved was well considered and thor-

oughly discussed.

Craig sold to Marshall a certain tract of land, the

complete title to which involved three claims, which
Craig agreed to procure and convey to Marshall.

One-third of the purchase price was to be paid on the

transfer of Craig's claim; one-third on the transfer

of Pelham's claim and the remaining one-third on

the transfer of Briscoe's claim. Marshall himself

bought Briscoe's claim, thus putting it out of the

power of Craig to transfer this claim. It was held

in action by Craig to recover the full amount agreed

to be paid that he was entitled to recover.

At page 384 the Court said:

" If the appellant has therefore violated this cov-

enant on his part, what is the result to the appellee?

Not imaginary and assessable damages only for this

breach, but the appellee might well declare for such

damages, as well as to have a performance of the

defendant's covenant, in the same manner as if he

had performed the act which the appellant hath

by his own wrongful act put beyond the power of

the said plaintiff to perform. The appellee sold the

land at a stipulated price, one-third thereof was at-

tached to the covenant for securing Briscoe's claim

upon it, as a precedent condition; now shall it be

said that when the appellant hath, against his cov-

enant, put it out of the power of the appellee to per-

form the condition precedent, that therefore the
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third part of the purchase price shall be lost to him?
The law as well as the plain intent of the parties,

saith, for that the appellant is the cause why the
condition precedent cannot be performed, therefore

the covenantor is excused, and the dut v flowing from
the appellant to the appellee, must attach. We con-

ceive, therefore, that the breach is well assigned,
with the covenant, and that the plaintiff had a right
to go for the contract price, depending on, and at-

tached to Briscoe's claim."

On rehearing, Bibb, C. J., at pp. 389 to 391, said:

" But his purchase of Briscoe's claim was a wrong-
ful act of his own, and without the assent or concur-
rence of Craig; therefore, the solution of the ques-
tion depends on the effect of Marshall's wrongful
act upon Craig's obligation to purchase Briscoe's
claim. That the purciiase made by Marshall him-
self is a perpetual bar of his right against Craig
upon that obligation, and operates as a total dis-

charge of Craig, seems to follow from settled prin-
ciples of the common law. * * * !So if the obli-

gation be to do one thing only, and that thing be pos-
sible at the time, but afterward an;] before the time
when it is to be performed, it doth become impossible
by the act of the obligee, in this case also the obliga-
tion is discharged forever. See Shepherd's Touch.,

p. 393-4. If a man make a feoffment in fee, upon
condition that the feoffee shall reinfeoff him before
such a day, and before the day the feoffor disseise
the feoffee and hold him out by force until the day
be past, the estate of the feoffee is absolute; for the
feoffor is the cause wherefor the condition cannot be
performed, and therefore shall never take advantage
for the non-performance thereof. So if A be bound
in a bond that I. S. shall marry I. C. before such a
day, and before the day B, the obligee, marry her
himself, he shall never take advantage of the bond,
for that he himself is the means that the condition
could not be performed. Coke Litt. 206-b ' and this
is regularly true in all cases ' saith that great law-
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yer. If he who is to be benefited bj another's ful-

filling his contract or agreement is the occasion why
it is not carried into execution, the contract is

thereby dissolved and the parry bound discharged
from his obligation. (Powell on Ct)ntracts.) After
citing various cases and examples of discharge by
the act of the obligee, the author adds, 'and in

such cases, the party bound to performance will be
in the same condition as if the agreement had been
fulfiUed by him '—

' for if he whom it concerns to

have my j)art of the covenant fulfilled is th(» occasion

why it is not, it is the samt* thing to me as if it were
fulfilled.' • So where a carpenter covenanted to build

a hous«* for another on his land for £10, and came
prciKiicd so to d<», but Vvas ordered by him to desist,

the carpenter, after such demand to desist, might
have maintaintMl an action for the £10,' Powell 420.
* * * The auiiiors irferred to and examples
<]Uoted, seem decisive on tlie (juestion before us."
* * * *' .Marshall hail obliged himself to pay a

sum of mon<*y, under a conditi(»n that Craig should,

before a certain time, p\irchase and secur<' to iiim

liriscoe's claim, but Marshall has prevented the per-

foiiiianre «»f the condition by purchasing it himself

within the time limited; therefore, the condition

ought to be holden as performed.''

Numerous cases illustrating this principle may be

cited. We respectfully <'all the att(»ntion of the Court

to the following:

A contractor may recover the contract price for the

brickwork on a building though he has not finished the

chimneys, where his failure to do so was due to defend-

ants' refusal to perform their agreement, by putting on

the roof timbers, so the work might proceed. The Court

said:

" While there is no doubt that it is a correct prin-

ciple of law that conditions precedent must usually
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be complied with before an action can be maintained
upon a contract, it is also a general principle that

one who prevents the happening or performance of a

condition precedent, upon which his liability, by the

terms of a contract, is made to depend, cannot avail

himself of his own wrong, and relieve himself from
responsibility to the obligee, or be permitted to avoid

his liability for the non-performance of such prece-

dent conditions, which he himself has occasioned."

Vaughnet al. v. Digman et al., 43 S. W. 251, 253.

This doctrine was applied by the Supreme Court of the

United States to an indorser of a note who, though en-

titled to receive notice of non-payment, prevented the

giving of such notice. The Court said:

"' If a party to a contract who is entitled to the

benefit of a condition, upon the performance of which

his responsibility is to arise, dispense with, or by
any act of his own prevent the performance, the op-

posite party is excused from proving a strict com-

pliance with the condition. * * * So where the

parties, as in this case, reside in the same city or

town, the notice should be given at the dwelling

house or place of business of the party entitled to

claim it, and the duty of the holder does not require

of him to give the notice at any other place. If the

giving of the notice at either of these places be pre-

vented by the act of the party entitled to receive it,

the performance of the condition is excused."

Williams v. Bank of U. S.. 2 Pet. 96.

Where plaintiff, a contractor, in doing certain work

for defendant, agreed to obtain the certificates of the

architects of the defendant that the work was properly

done, held that his failure to do so was no defense to an

action for labor and material, where the defendant by
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dismissing the architects from his employ rendered the

securing of the certificates by the plaintiff an impossi-

bility. The Court said

:

" It is also found that plaintiff did not procure the
approval or certificates of architects Townseud and
Wyncken, but in the same connection it is found that
defendant, by his own act, rendered it impossible to
do so, and that plaintiff did get the certificate of the
architect in charge. This was a sufficient compli-
ance with the contract in that regard."

Griffith V. Happersberger, 86 Cal. 605, 613.

A conveyed to B an undivided interest in a lot of land

upon condition that B should prosecute an action then

pending in the name of A against certain persons in pos-

session of the land, and B undertook to prosecute the

suit, whereupon A dismissed the same; held that this ac-

tion on the part of A prevented the performance of the

condition by B and therefore excused the non-perform-

ance.

Houghton V. Steele, 58 Cal. 421.

A board of supervisors engaged a physician to act as

examining physician of the county hospital for a year at

an agreed salary and after he entered upon the duties

of his office the board put it out of his power of perform-

ing the services by rescinding the order under which he

was appointed. Held, that the physician could recover

the amount agreed to be paid him for the year's work.

McDaniel v. Yuba Co., 14 Cal. 444.

A contract of sale of machinery provided for a test and
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the vendee prevented the test from being made; held a

waiver of performance in that respect.

Smith et al. v. Barber, 53 N. E. 1014, 1016.

In Hotham v. East India Co., 1 Durnf. & East 038,

where the defendant prevented the performance of a con-

dition in a contract by the plaintiff, Lord Ashhurst said:

" It is unnecessary to say whether the clause rel-

ative to the certicate be a condition precedent or not;

for granting it to be a condition precedent, yet the

plaintiffs having taken all proper steps to obtain ihv

certificate, and it being rendered impossible to be

performed by the neglect and default of the com-
pany's agents, which the jury have found to be the
case, it is equal to performance."

See also U. S. v. Peck, 102 U. S. 64;

Elithorpe Air-Brake Co. v. Sire, 41 Fed., 662,

666, 667;

Long V. Saufley, 79 Cal. 260 ;

Stone V. Bancroft, 112 Cal. 652
;

Ketchum v. Leilsdorff, 26 Wis. 514, 516

;

Majors v. Hickman, 2 Bibb. (Ky.) 217
;

Little V. Mercer, 9 Mo. 218, 222
;

Jones et al. v. Brown et al., 50 N. E. 648
;

Dodge V. Rogers, 9 Minn. 209, 214
;

Jones V. Walker, 13 B. Men. 163
;

Holt V. Silver, 48 N. E. 837
;

Holme V. Guppy, 3 M. & W. 386
;

Benjamin on Sales, §567
;

Bishop on Contracts, §1431.

It is also to be noted that at and long before the time

that the Silver Bow Basin Mining Company made the
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agreempnt with Murry it knew that the boundaries of

the " Morris G " Lode Claim conflicted to the extent of

between six and seven acres with those of the Discovery

Placer Claim. (Tr., pp. 77, 87). Besides, in the agree-

ment it is stated that for a full description of the " Mor-

ris G " Lode Claim " reference is hereby made to the

deed of the party of the first part to the party of the

second part of even date herewith, conveying said prem-

ises, and also to the field notes of the United States Dep-

ut}^ Surveyor as set forth in the application of the party

of the first part for a United States patent to said lands

known as the ' Morris G,' which application bears date

the 13th day of August, 1801" (Tr., p. 98); and again:

" This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field notes of the United States

Surveyor, as set forth in said application for patent," etc.

(Tr., p. 100.) In the deed from Murry to the Silver Bow
Basin Mining Company, which was delivered in escrow

to A. K. Delaney, as agreed (Tr., p. 74), there is a particu-

lar description of the " Morris G." There was, there-

fore, no mistake on the part of the Silver Bow Basin Min-

ing Company as to the boundaries of the " Morris G "

Lode Claim and their conflict with the Discovery Placer

Claim.

It appears, therefore, that the defendant in error,

through its predecessor in interest, contracted with the

plaintiff in error, through his predecessor in interest, to

purchase from him a mining lode claim containing thir-

teen acres of ground; that the predecessor in interest of
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the making of the contract knew that its placer claim

was in conflict with the lode claim; that the defendant

in error, through its predecessor in interest, prevented

the plaintiff in error from obtaining a complete title to

more than six and a fraction acres of the land of the lode

claim,, the title to the remaining six and a fraction

acres, at the instance of the predecessor in interest of the

defendant in error, having been declared to be vested

in it; and that, because the plaintiff in error could not

tender a deed for the thirteen acres, the defendant in

error refused to pay the purchase price. We respectfully

submit that, under the circumstances here detailed and

under the plainest principles of law, the plaintiff in er-

ror was entitled to recover.

2. The General Land Ofl&ce committed an error of law

in refusing to issue a patent to Murry for the "Morris

G " Lode Claim covering the thirteen acres described in

the Notice of Location and in the Receiver's receipt.

Before proceeding to this argument we desire to call

the attention of the Court to the rule, that upon questions

of law the conclusions of the General Land Office are not

binding upon the Courts.

In Wisconsin Central R. R. Co. v. Forsythe, 159 U. S.

46, the Supreme Court says, at page 61:

" But further, it is urged that this question of title

has been determined in the land department ad-

versely to the claim of the plaintiff. This is doubtless

true, but it was so determined not upon any question

of fact, but upon a construction of the law ; and such

matter, as we have repeatedly held, is not concluded
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by tho cler-iRion of tbo land department. Johnson v.

Towsley, 13 Wall. 72; Shepley v. Cowan, 91 U. S.

330; Quinby v. Conlan, 104 U. S. 420; Doolan v. Carr,

125 U. S. niS, 021; Lake Superior Ship Oanal etc.

Co. V. Cunningham, 155 U. S. 354."

See also, Diller v. Hawley, 81 Fed. 651, 26 C. C.

A. 514, affiniUMl in 178 U. S. 476, 489, 490.

We contend that the General Land Office committed

an error of law for the following reasons:

a. The receiver's receipt for the '* Morris G " Lode

Claim, includinjj: that portion in conflict with the Dis-

covery Placer Claim, havini:: been properly issued, and

no adverse claims havinfi: been presented within the time

allowed by law, it should have ripened into a patent, be-

cause the " ^loiTis (t " Lode Claim was known to exist

within the boundaries of the Discovery Placer Claim at

and before the application for patent for the Discovery

Placer Claim, and neither it nor any lode or vein was

mentioned therein.

Section 2333 of the Kev. Stat, of the U. S. provides:

" and where a vein or lode, such as is described in

section twenty-three liuuilred and twenty, is known
to exist within the boundaries of a placer-claim, an
ai>])lication for a i>atent for such placer-claim which
does not include an api)lieation for the vein or lode

claim shall be construed as a conclusive declaration

that the claimant of the placer-claim has no right

of possession of the vein or lode claim."

It is found that " June 4, 1881, M. W^ Murry located

the * Morris G ' Lode Claim, and his notice of location

was duly recorded." (Tr., p. 117.) The Discovery Placer

Claim was located October 4, 1880, and application for



36

patent therefor was filed October 19, 1888. (Tr., p. 117.)

The " Morris G " Lode Claim was therefore ** known to

exist," within the meaning of Section 2333 of the Rev.

Stat, of the U. S., before the application for a patent

for the Discovery Placer Claim.

In Noyes v. Mantle, 127 U. S. 348, the United StatesSu-

preme Court said

:

"Where a location for a vein or lode has been made
under the law, and its boundaries have been speci-

fically marked on the surface, so as to be readily

traced, and notice of location is recorded in the usual
books of record, within the District, we think it may
safely be said that the vein or lode is known to ex-

ist, although personal knowledge of the fact may
not be possessed by the applicant for a patent for a
placer claim."

The General Land Office also finds:

" The evidence submitted in this case, in my judg-

ment satisfactorily shows that mineral bearing vein
or lode was discovered and was known to exist

within the limits of the ' Morris G ' Lode Claim,

as surveyed before the application for patent for

said placer claim was filed." (Tr. p. 122.)

(The limits of the " Morris G " Lode Claim as surveyed

conflicted with the Discovery Placer Claim.)

A copy of the patent of the Discovery Placer Claim is

not in the record. " So," (in the language of the Supreme

Court of the United States,) " we cannot speak positively

as to its contents; but it will be presumed to contain res-

ervations of all veins or lodes known to exist, pursuant

to the statute."

Noyes v. Mantle, 127 U. S. 348, 354.



37

The " Morris G " Lode Claim havinj? been known to ex

ist within the limits of the Discovery Placer Claim, at

and before the application for patent for the Discovery

Placer Claim, and not having been mentioned therein,

was, therefore, open to location by Murrv, and the re-

ceiver's receipt for tlie " Morris (1 " Lode Chiini, imludin^

that ])ortion thereof in contlict with the Discovery Placer

Claim, having been issued to Slurry without any adverse

chiim, should have ripened into a patent.

Rev. Stat., Sec. 2333

;

See also:

Reynolds v. Iron Silver Mining Co., 110 T. S. 687;

Noyes v. Mantle, 127 U. S. 348, 353;

Iron Silver Mining Co. v. Mike & Starr G. & S.

Mng. Co., 143 U. 8. 394;

Mt. Rosa M. M. & L. Co. v. Palmer, 56 Pac. 176
;

McCarthy v. Speed, 77 N. W. 590 :

Lindley on Mines, Sees. 415, 704,

We may here remark, parenthetically that the ma-

teriality of the answers to the questions which the plain-

tiff in error desired to have submitted to the jury becomes

apparent in this view of the case.

It made no difference that, as the General Land Office

finds,

" the evidence, however, fails to show that the vein

or lode discovered within said cut, and uncovered

for the distance of forty feet, was known, at the

time the placer application was filed, to extend into
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the limits of said placer claim, and the evidence also

fails to show that any vein or lode has been discov-

ered and was known to exist within the ground em-

braced in said placer at or before the filing of the

placer application." (Tr. pp. 122, 123.)

If any portion of the apex on the course or strike of

the vein is found within the limits of the claim, it is

a suflScient discovery to entitle the locator to obtain a

patent for the claim.

See Larkin v. Upton, 144 U. S. 19.

" A mining claim is a parcel of land containing

precious metal in its soil or rock. A location is the

act of appropriating such parcel; according to es-

tablished rules.'' Smelting Co. v. Kemp, 104 U. S.

36, 649.

We think the General Land Office failed to observe

the distinction between lode and lode claim. The law

allows a lode claim to be located and held 1500 feet long

by GOO feet wide, even though the lode within the claim

be only one hundred feet in length by one foot in width.

It is immaterial, therefore, that the lode of the " Morris

G ' Lode Claim was not known to extend v^ ithin the area

of the Discovery Placer Claim, so long as the boundaries

of the lode claim itself extended within that area.

That there may be both a surface placer patent and an

underlying quartz patent granted to different persons for

the same ground is no longer open to doubt.

In Lindley on Mines, Sec. 415, at page 532 of Volume I,

that author, after reviewing the decisions, concludes as

follows:
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" The conclusion seems logical, that if a lode

within a placer is subject to appropriation at all, it

may be appropriated the same as if it were situated

elsewhere. The placer claimant locates with the

full knowledge that a lode discovered within the

limits of his claim will not belong to him by virtue

of his placer location; and that when such is dis-

covered it may be located by those whose rights can

only be detined by end and side lines carving out of

the placer a surface area. The government says to

him in effect: ' You may locate this ground which
a])p<'jirs to be placer, but you do so with the distinct

understanding, that if a lode is discovered therein

b(^f(>rey()U ai>i»ly for a patent, such lode shall belong

to him who tirst discov<M's and locates it. Such dis-

covery will entitle the discoverer to all i)rivileges

which are accorded witli respcM-t to lodes found else-

where on the public domain,'' If a patent issues for

a placer claim which contains a lode or vein, the ex-

istence of which was known to the placer claimant

prior to his a])])lication for such patent, by failing to

claim it, he cannot object to its subsequent approjui-

ation by others."

In the case of South Star Lode, on Review, 20 Land

Decisions, 204, the precise question here involved was

presented for decision. There was a known lode claim

within the boundaries of the land covered by the placer

application and patent, at the time such application w^as

tiled, and " it remains to be seen whether the Department

has jurisdiction under the law to issue patent for the

lode." As in the case at bar, so in the South Star Lode

case, a valid location of the Lode Claim was made, and

the same marked upon the surface, so that the boun-

daries thereof could be readily traced. (20 L. D., p. 205.)

At page 210 the Department concludes:

" Two classes of mineral claims are recognized by
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the mining laws, a placer and a lode claim. Separ-

ate patents may issue for such claims, one conveying

the placer and the other the lode claim, and to differ-

ent persons. These two claims may exist and often

do exist within the same area. Both may pass under
one patent, a placer patent; and this is done where
the lode claim is not known at the date of the appli-

cation, or where it is known and the placer patentee
includes it in his application for patent. If the lode

claim is known at the date of the application, and is

not included therein, the lode claim does not pass
to the placer patentee, but the title to the lode claim
remains in the United States. « * * And it is

now held that when it has been ascertained by in-

quiry instituted by the Department or determined
by a court of competent jurisdiction that a lode

claim existed within the boundaries of the land
covered by a placer patent, and that such lode claim
was known to exist at the date of the application for

such patent, and was not applied for, the land em-
braced in said lode is reserved from the operation
of the conveyance by the terms thereof, and patent
may issue for such lode if the law has been in other
respects fully complied with."

In the case of Aurora Lode v. Bulger Hill and Nugget

Gulch Placer, 23 L. D. 95 the same question was presented

and it was held (p. 102):

" While the discovery and location of a placer
mining claim establishes in the owner the right to

the possession of the superficial area within its boun-
daries for all purposes connected with and incident
to the use and operation of the same as a placer min-
ing claim, such location does not operate to give title

to or right of possession to veins or lodes within its

limits, or preclude the right of discovery and loca-

tion thereof by others."

In Clary v. Hazlitt, 67 Cal., 286, plaintiff, as the pat-

entee of a placer claim, brought trespass against defend-
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ant for workinj? a quartz lode situated within the ex-

terior limits of the placer claim. The lode within the

placer claim was known to exist at the time of plaintiff's

application for a patent, but was not included therein.

Held that the action for trespass would not lie; that

plaintirt' had title only to the placer claim.

See also

Noyes v. Mantle, 127 U. S. 348
;

Iron Silver Mining Co. v. Reynolds, 124 U. S. 374;

Butte & Boston Mining Company, 21 L. D. 125.

It appears from the record (Tr., p. 123) that the Gen-

eral Land Ottice relied uix)n tlic cas(» of Dahl v. Raun-

heim, 132 U. S. 2G0, and the Commissioner says that " in

its leadinjj; features (it) appears to be analoj^ous to this

case." Such, we respectfully submit, is not the fact. On

the contrary, in^the particulare most essential to the

proper determination of this case, Dahl v. Raunheim is

vitally different.

In Dahl v. Raunheim the lode claim was not located

until after the application for patent for the placer claim.

In the language of the Court

:

" The defendant asserts title to a portion of that

ground, being three acres and a fraction of an acre

in extent, as a lode claim under a location by the

the name of Betsey Dahl Lode, made subsequently to

the location of the premises as placer mining ground
and subsequently to the application by the plaintiff

for a patent therefor." (p. 261.)

b. The General Land Office should not have entertained

the protest of the Silver Bow Basin Mining Company, be-

cause the grounds specified in the protest were not those
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permitted by section 2325 of the Revised Statutes, and

because the protest was not made within the time allowed

by law.

The grounds of protest were

" that there is no lode or vein or rock in plae<' bear-

ing the precious metals within the exterior bound-

aries of said part of said ^ Morris G ' Lode Claim
which overlaps said lots numbered 77, 78, 79 and 80,

as above described, known to protestant, and no vein,

lode, or rock in place bearing the precious metals

was known at the time the said company, by its

grantors, made application for patent for said placer

claim."

But after the expiration of the sixty days' publication

of notice,

" no objection from third parties to the issuance of a

patent shall be heard, except it be shown that the

applicant has failed to comply with the terms of this

chapter."

Rev. Stat., Sec. 2325.

If the Silver Bow Basin Mining Company had not made

the agreement with Murry to purchase the " Morris G "

Lode Claim, and had been in a position to assert an ad-

verse claim to a portion of the land included in the " Mor-

ris G " claim, it should have " adversed " the claim

within the time fixed by law. Having failed to do so,

it is forever barred of all rights it might have asserted

under such a claim.

Rev. Stat., Sec. 2325;

Lindley on Mines, Sec. 742.
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We respectfully submit that it follows from all of the

foregoing:

FIRST. That Murry obtained a Receiver's Receipt for

the " Morris G " Lode Claim, and made a tender of it and

of the other necessary papers and performed all that was

required of him under the agreement between himself

and the Silver Bow Basin Mining Company.

SECOND. That the Nowell Gold Mining Company as-

sumed the agreement between Murry and the Silver Bow

Basin Mining Company, and that the defendant in error,

as successor in interest to the Nowell Gold Mining Com-

pany, is liable on the agreement to plaintiff in error as

successor in interest to Murry.

TniRD. That, assuming that Murry was obliged to

obtain a patent for the " Morris G " Lode Claim, contain-

ing thirteen acres of land, the defense of failure of per-

formance, because he obtained a patent to only 6 67-100

acres, is unavailing, inasmuch as this failure was brought

about by the protest of the Silver Bow Basin Mining

Company, which company had itself contracted to buy

the " Morris G " Lode Claim, well knowing that the ex-

terior boundaries thereof conflicted to the extent of

33-100 acres with its own claim, the Discovery Placer,

and to which company were awarded the 6 33-100 acres

not allowed to Murry, and to all of the rights and prop-

erty of which company the defendant in error has suc-

ceeded.

FOURTH. That, assuming that Murry was obliged

to obtain a patent for the " Morris G " Lode Claim, con-

taining thirteen acres of land, the General Land Office
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committed an error of law in refusing to award to him a

patent for the 6 33-100 acres in conflict with the Discovery

Placer Claim. That the " Morris G " Lode Claim, having

been known to exist within the Discovery Placer Claim,

at and before the application for patent for the Discovery

Placer Claim, and neither it nor any other lode or vein

having been mentioned therein, was free and open to

location by any other claimant; and that the protest of

the Silver Bow Basin Mining Company was not only not

within the time allowed by law, but was also on grounds

other than those permitted by the statute.

It is respectfully submitted that the judgment should

be reversed and that the Court below should be directed

to enter a judgment in favor of the plaintiff in error

and against the defendant in error for the sum of $25,-

000., with interest on |5,000. from the first day of June,

1S92, at the rate of eight per cent, per annum, and with

interest at the same rate on |20,000. from the first day

of August, 1892; and for his costs; or that, if such an

order be not made, plaintiff in error be awarded a new

trial.

ALFRED SUTRO,

Attorney for Plaintiff in Error.

R. F. LEWIS,

Of Counsel.


